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SYLLABUS
1. When a party’s motion for attorney fees under Minn. Stat. § 518.14, subd. 1

(2012), is pending upon dismissal of a divorce action, that party’s right to seek

" Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to
Minn. Const. art. VI, § 10.



contribution for attorney fees from the opposing party continues and may be asserted by
the party’s attorney.

2. Minn. Stat. § 518.14, subd. 1, does not permit a court to award conduct-
based attorney fees against an attorney for a party in a divorce proceeding.

OPINION

PETERSON, Judge

Appellant is an attorney who represented wife Sharon Sanvik in a divorce
proceeding against respondent husband. After the divorce action was dismissed
following Sharon Sanvik’s death, appellant brought a motion for an order directing
husband to pay the balance of attorney fees and costs owed by wife to appellant, and
husband filed a cross-motion for an award of conduct-based attorney fees against
appellant under Minn. Stat. § 518.14, subd. 1. Appellant challenges the denial of her
request for attorney fees and the award of conduct-based fees to husband. We reverse
and remand.

FACTS

In January 2012, Sharon Sanvik hired appellant Becky Toevs Rooney to represent
her in a divorce proceeding against respondent-husband Charles William Sanvik. In
August 2012, wife filed a motion that included a request for an award of costs and need-
and conduct-based attorney fees. Rooney submitted an affidavit of attorney fees and a
second affidavit that explained the status of discovery requests and disputed issues and
included an attached sworn statement by wife about her financial situation. In a letter to

the district court making an offer of proof to supplement the information provided on



attorney fees and asking permission to submit an additional affidavit, Rooney stated that
the total amount billed to wife for attorney fees and costs through September 2012 was
$38,880, that the unpaid balance was $27,480, that wife did not have the resources to pay
more toward attorney fees and costs, and that Rooney could not continue to carry such a
large account receivable or cover the cost of upcoming projected expenses.

In November 2012, the district court issued an order reserving wife’s request for
attorney fees for later determination. The next day, Rooney withdrew from representing
wife. The district court granted in part Rooney’s request for an attorney’s lien against
wife’s interest in any money or property involved in or affected by the divorce
proceeding.

Wife died in April 2013, and the district court dismissed the divorce proceeding.
Rooney filed a motion for an order directing husband to pay the balance of attorney fees
and costs owed by wife. Husband filed a responsive motion secking an award of
conduct-based attorney fees against Rooney under Minn. Stat. § 518.14, subd. 1. Rooney
submitted an affidavit opposing husband’s request for attorney fees and requesting
additional attorney fees from husband for defending against his motion.

The district court denied Rooney’s request for attorney fees based on its
conclusion that Rooney had no “personal right to receive contribution toward [wife’s]
unpaid attorney’s fees directly from [husband], based on Minn. Stat. § 518.14, subd. 1.”
The court also found that Rooney’s claim for attorney fees was barred by res judicata

because Rooney had previously made a claim for an attorney’s lien under Minn. Stat.












divorce action. We hold that when a party’s motion for attorney fees under Minn. Stat.
§ 518.14, subd. 1, is pending upon dismissal of a divorce action, that party’s right to seek
contribution for attorney fees from the opposing party for fees generated up to the time of
dismissal continues and may be asserted by the party’s attorney.

The district court also determined that Rooney’s claim for attorney fees was
barred by res judicata because Rooney was previously granted an attorney’s lien under
Minn. Stat. § 481.13. Res judicata can bar a claim in a subsequent action when: “(1) the
earlier claim involved the same set of factual circumstances; (2) the earlier claim
involved the same parties or their privies; (3) there was a final judgment on the merits;
[and] (4) the estopped party had a full and fair opportunity to litigate the matter.”
Hauschildt v. Beckingham, 686 N.W.2d 829, 840 (Minn. 2004). Whether res judicata is
available in a particular case is a question reviewed de novo. Erickson v. Comm’r of
Dep’t of Human Servs., 494 N.W.2d 58, 61 (Minn. App. 1992).

Rooney was granted a lien against any money or property involved in or affected
by the divorce proceeding. An attorney’s lien is created to prevent a client from
benefiting from an attorney’s services without paying for them and provides security for
recovery of fees. Effrem v. Effrem, 818 N.W.2d 546, 549 (Minn. App. 2012). The
attorney’s lien did not determine wife’s right to contribution for attorney fees from
husband. The district court, therefore, erred in determining that res judicata barred
Rooney from pursuing wife’s right to contribution for attorney fees from husband.

The district court also determined that Rooney could assert her claim for unpaid

attorney fees in probate court or another civil action but not in the divorce action. In
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