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When do you need to get a Will? The answer is, probably earlier in 
your life than you think, and just getting a Will signed is not enough; 
it needs to be updated throughout your life. Additionally, there is so 
much more to estate planning than Wills. Powers of Attorney, 
Health Care Directives, trusts, beneficiary designations, and business 
succession plans are all essentials in the estate planner’s tool box that 
may be appropriate for you at different points in your life. Below are 
some lifetime events when you should consider creating an estate 
plan or revising your plan with your attorney.
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Age 18.  
An individual can make a Will 
as early as when he or she turns 
18. While few teenagers need

Wills at this stage in their lives, 
it’s definitely not too early to get 
a Health Care Directive. Once a 
teenager is legally an adult, he or 

she needs to decide whether Mom, 
Dad, or someone else should 

make health care decisions for him 
or her if he or she can’t.

Starting your own business. 
Estate planning is especially 

important at this phase if you’re 
starting a business with one or 
more partners or co-owners. 

Buy-sell agreements and other 
documents can help you plan how 
the business will move forward if 
something happens to one of you.

Marriage.  
A Will is a great (albeit not 
terribly romantic) wedding 

gift to yourself, but this is also 
a good time to review how 

real property you and/or your 
spouse own is titled, as well 

as beneficiary designations on 
insurance policies and 
retirement accounts.

Birth of first child.  
Young couples may not think they need 
a Will because if both spouses die, they 
assume their children will automatically 

inherit everything. Even if that’s the 
case in your particular situation (and 
it may not be), the law really doesn’t 
have a “default” for determining who 
raises children and takes care of their 
money if something should happen 
to both parents. Naming a guardian, 

custodian, and/or trustee in your Will 
is one of the best ways to make sure 

that if something happens to you, your 
children’s futures are stable and secure.

Custodian named in 
your will becomes 

unavailable.  
While naming a custodian 

or guardian for your children 
in your Will is an important 
first step, planning for your 
children’s care doesn’t end 

there. It’s important to update 
your Will if the custodian or 
guardian you have designated 

has passed away or has 
otherwise become unable to 
care for your children in the 

event of your death.

Major property purchase. Receive an inheritance.

Traditionally when we think of estate planning, we think 
of transferring assets upon death pursuant to wishes 
conveyed as part of a Last Will and Testament or a 

Revocable Trust.  Assets held in a revocable trust will pass 
directly to beneficiaries named in the trust agreement without 
the need for probate.  Some assets held in your individual 
name will be subject to probate and will pass according 
to your Last Will and Testament or by law if you 
do not have a Will.  However, many people 
hold a significant portion of their wealth 
in assets which do not pass through 
the probate system – appropriately 
called “non-probate” assets.  It is 
therefore important to know 
what those non-probate 
assets are and how to 
manage those assets so 
that you can be sure they 
are conveyed upon your 
death in a manner that 
is consistent with the 
rest of your estate 
plan.   
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1. What Are Non-Probate Assets?

Non-probate assets include real or personal property owned 
jointly with another person or personal property that is 
designated by contract to go a designated beneficiary upon the 
owner’s death.  Examples of non-probate assets include real 
property owned as joint tenants, jointly held bank or brokerage 
accounts, payable-on-death or transfer-on-death accounts, 
retirement accounts (e.g. IRAs, Roth IRAs, 401(k)s, 403(b)s and 
life insurance death benefits, residual value of annuities, and 
pension benefits with a designated beneficiary.  A beneficiary 
designation is specific to an individual asset, and is not affected 
by how you choose to distribute your property in any other 
testamentary document, such as a will or a trust.  

2. List both Primary and Contingent Beneficiaries.

For many non-probate assets, upon your death the asset 
will be transferred either to your joint tenant or your 
designated primary beneficiary, who will then become the 
owner of the asset.  If you hold an asset in joint tenancy, 
then upon your death title to that asset will pass outside 
of probate to the surviving owner(s).  If you hold an asset 
with a beneficiary designation, the asset will be distributed 
to your named primary beneficiary upon your death.  If that 
primary beneficiary predeceases you, the asset will instead be 
transferred to your contingent beneficiary.  However, if you 
have not listed either a primary or a contingent beneficiary 
the non-probate asset will likely be considered a probate 
asset.  In many instances, a retirement account may have a 
“default” beneficiary if none is named, or if your beneficiary 
designations otherwise fail.  The default is almost always the 
surviving spouse or your estate.  Distributing a large retirement 
account, for example, directly to your estate, can result in large 
tax consequences, which would otherwise be avoided through 
the proper use of beneficiary designations. If the asset and/or 
the value of your estate as a whole is large enough, probate will 
then be required.  

DON’T LET YOUR BENEFICIARY DESIGNATIONS TORPEDO 
YOUR ESTATE PLAN continued from pg 1

2 | ESTATE PLANNING | SPRING 2019

By Sara N. Wilson
763-225-6000
swilson@gislason.com

By Abigail A. Pettit
763-225-6000
apettit@gislason.com

498380_EstateNews_Spr19.indd   2 4/2/19   3:52 PM



3. Be Certain to Update Beneficiary Designations.

Often we either forget who we may have named as a 
beneficiary on a non-probate asset, or fail to review 
beneficiary designations after certain life changes.  If you do 
not ensure you have properly designated beneficiaries, you 
may inadvertently leave the asset to someone unintended or 
inadvertently create the need for probate.  Review beneficiary 
designations often and certainly upon such life changes as 
divorce, death of a designated beneficiary and birth of a child 
or grandchild.  

4. Minors and Individuals with Special Needs.

You need to think about the situation of your beneficiary.  For 
instance, if you name a minor child as a direct beneficiary of 
a non-probate asset, the proceeds will likely be paid directly 
to that child when they turn 18.  Providing an 18 year old 
with immediate access to a large sum of money may not be 
in their best interest.  Therefore, if you have minor children 
and no living trust, it may be better to name a testamentary 
trust designated in your will as your beneficiary.  Likewise 
if you name an individual who is receiving a governmental 
benefit based on a disability as a direct beneficiary, you 
could unintentionally disqualify that individual from receiving 

their necessary governmental benefits.  You are still able to 
provide an inheritance for an individual receiving this type of 
assistance by creating a special needs or supplemental needs 
trust within your will or revocable trust.    

5. Include Beneficiary Designations as Part of your Overall
Estate Planning.

Assets not formally transferred to the trustee of a revocable 
trust will probably not be considered part of the trust and may 
still be subject to probate upon the grantor’s death.  Likewise, 
non-probate assets that either do not have a beneficiary 
listed or do not have a proper beneficiary designation may 
mean that the asset does not go to the person you would 
like or ends up subject to probate.  Finally, an outdated 
beneficiary designation could cause just as many problems as 
no beneficiary designation, with a significant asset bypassing 
your preferred heirs because you haven’t changed your 
designations in accordance with your life changes and the rest 
of your estate plan.  You should simultaneously review your 
current estate plan alongside the beneficiary designations of 
your non-probate assets to ensure your estate plan goals are 
met. n
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