DUTY TO DEFEND

BY JOHN R. CRAWFORD



NO DUTY TO DEFEND WHEN INSURED
FAILS TO GIVE TIMELY NOTICE

Food Market Merchandising vs. Scottsdale Indemnity
857 F.2l 783 (8" Cir. 2017)

Factsof Food Market

AJanuary 13, 2014: former employer Robert Spinner sues Food
Market for unpaid commissions.

AFood Market hires defense counsel but does not notify
Scottsdale.



AJune of 2014: Court grants partial summary judgment
awarding twice unpai d commi S S

AAugust 22, 2014: Food Market notifies Scottsdale and
tenders defense.



ASeptember of 2014: Scottsdal
coverage. o

AJune of 2015:Food Market sues Scottsdale the following
week, and Scottsdale formally denies coverage ontwo
grounds: (1) notice was untimely; and (2) the claims were
out si de sqgomel | cy 0 s



AScottsdal eds policy included
provision:

The Insureds shall, as a condition
precedent to their rights to payment
under this Coverage Section only, give
Insurer written notice of any Claim as
soon as practicable, but in no event

later than sixty (60) days after the end
of the Policy Period.



Food Mar ket os Def e Motorefort o Scot
Summary Judgment

ANotice was given within the claim period.

AWhether notice was given as soon as practicable is a fact-
dependent question for ajury .



AThe trial court failed to consider :

(a) whetherthel nsurer 6s ability to |
was inhibited;

(b) whether the underlying claim had yet been reduced to
judgment; or

(c) whether any facts in the underlying claim changed
from when the insured knew of the claim until the
Insurer received notice.

AThe phrase, O0Oas soon as pract



Applying Minnesota Law, the Court Affirmed Summary
Judgment for Scottsdale

Alt was not enough that Food Market provided notice within the
claim period. The policy further provided that the notice had to
be given as soon as practicable.

AAlthough the question of whether notice was given as soon as
practicable is generally fact-dependent and for the jury, Food
Market failed to explain its delay and failed to identify facts from
which a jury could find notice was as soon as practicable.



AThe trial court did not have t
ability to investigate was inhibited. That concerns prejudice
which Scottsdale does not have to prove since notice is a
condition precedent to coverage.

AThe phrase, 0as soon as pract.



ALFORD PLEA DOES NOT NECESSARILY
INVOKE A CRIMINAL ACT EXCLUSION

Johnson v. West Bend Mutual, 2018 WL 6596270 (Unpublished)

Factsof West Bend

AFive-month old DJ suffers a skull fracture, subdural hematoma
and retinal hemorrhages while at Jewel Pl o c I eéfhonle 0 s
daycare.

AAfter D J Goarents sue Plocienik, she tenders her defense to
West Bend.



AWe s t Bendos busi ness owner so |

U A childcare endorsement which excludes violation of
a statute. . . or a criminal act.

U A physical abuse endorsement which provides
coverage for physical abuse due to negligent
supervision but excludes coverage for any person
who commits abuse.



APlocienik in her criminal case enters anAlford plea by which
she maintains her innocence but acknowledges that there Is
enough evidence for a jury to find her guilty.

ADuring her Alford plea, Plocienik:

U said she heard a loud thump while she was in the
bathroom;

U said she saw no signs of injury to DJ; and
U denied harming DJ.



Il n reversing the trial courtos
the appellate court stated:

Without a clearer admission of her conduct or of her
guilt, or additional evidence from some other
source, Plocienik's equivocal plea statements leave
open the possibility that D.J. was injured by

negligent supervision that did not amount to a
criminal act or involve a statutory violation.



WH A IS s el VIR IgeNE 0SS F E E ¢
INSURED RECOVER?

Al nsured can recover its attor
third -party action if the insurer had a contractual duty to
defend but refused to do so. SCSC Corp. v. Allied Mutual
536 N.W.2d 305 (Minn. 1995).

Al nsured can recover attorneyao:
judgment action if the insurer breached its duty to defend.
Morrison v. Swensonl42 N.W.2d 640 (Minn. 1966).



Al nsured cannot recover attor:r
judgment action if the insurer provides a defense under
a reservation of rights. American Standard Insurance v. Le
551 N.W.2d 923 (Minn. 1996).

AWhere the insurer pays for a defense, the insurer cannot
recover attorneyos fees I n a
Insurer seeking recovery of additional deductibles.

National Union Fire Insurance v. Donaldson Compagy?2
F. Supp. 3d 1099 (D. Minn. 2017).



DEFENSE OBLIGATIONS REGARDING
SUPERSEDEAS BONDS

Interlacher Properties v. State Auto Insurance,
275 F. Supp.. 3d. 1094 (D. Minn. 2017)

AThe issue in Interlachen was insurer required to furnish,
l.e. collateralize, asupersedeasbond?



